
therefore remote. No unusual difficulties are likely to be

encountered in the management of this action as a class action.

e. The questions of law and fact common to members of

the class predominate over any questions affecting any individual

members, because the actions of the defendant complained of

herein were generally applicable to and similarly affected the

entire class •.

26. Among the questions of law and fact involved herein

which are common to the class and which predominate over any

questions affecting individual members are:

a. whether the defendant charges for calls received by

the cellular phones of the plaintiff and the members of the

class:

b. whether the defendant rounds the time of each

cellular call up to the next whole minute and charges for that

increased time;

c. whether the defendant breached its contracts with

the plaintiff and the members of the class;

d. whether the defendant violated section 201 (b) of

the Communications Act (47 U.S.C. § 201 (b».
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e. whether the members of the class sustained damages

by reason of the foregoing and, if so, the proper measure of

those damages.

COUNT I

(For Breach of Contract)

27. Plaintiff repeats and realleges each of the

allegations set forth in paragraphs 1 through 26 above as if

fUlly set forth herein.

28. The defendant sold cellular services to the plaintiff

and the members of the class pursuant to the Terms and Conditions

set forth in the written Contract between the defendant and each

class member.

29. The defendant had a contractual duty to plaintiff and

the class to charge them for cellular services only in accordance

with the terms set forth in its contracts with the plaintiff and

the members of the class, including but not limited to:

a. only charging them for time. related to calls

originated by their cellular phones (and hence not charging them

for time related to calls r~ceived by their cellular phones); and

11



b. only charging them for Chargeable Time, as that

term is defined in the Contract (and hence not ~ounding the time

related to each call up to the next whole minute).

30. Defendant breached its contracts with the plaintiff and

the members of the class by:

a. charging them for the time associated with calls

received by their cellular telephones:

b. increasing the time of each call by rounding the

Chargeable Time of each call up to the next whole minute, and

charging the plaintiff and the members of the class for that

increased amount of time.

31. As a result of defendant's breach of contract, the

plaintiff and the members of the class have been damaged in an

amount to be determined at trial.

32. By reason of the foregoing, defendant is liable to

plaintiff and the members of the class for damages in an amount

to be determined at trial.

12



COUNT II

(Violation of Section 201 (b) of the
Communications Act of 1934 (47 U.S.C. § 201 (b»

33. The plaintiff repeats a~d realleges each of the

allegations set forth in paragraphs 1 through 32 above as if

fully set forth herein.

34. The defendant, in providing cellular service for profit

to the plaintiff and the class, is a provider of commercial

mobile service as defined in section 332(d) (1) of the

Communications Act (47 U.S.C. § 332(d) (1».

35. The defendant, as a person engaged in providing

commercial mobile service, is treated as a common carrier for the

purposes of Chapter 5 of Title 47, pursuant to section 332(C) (1) (A)

of the Communications Act (47 U.S.C. § 332(c) (1) (A».

36. The defendant's conduct constitutes unjust practices in

violation of section 201 (b) of the Communications Act (47 U.S.C.

§ 201 (b».

37. As a result of defendant's violations of section 201 (b)

of the Communications Act (47 U.S.C. § 201 (b», the plaintiff and

the members of the class hav~ been damaged in an amount to be

determined at trial.

13



38. By reason of the foregoing, defendant is liable to the

plaintiff and the members of the class for damages pursuant to

section 206 of the Communications Act (47 U.S.C. § 206) in an

amount be to determined at trial.

COUNT III

(Violation of M.G.L. Ch, 93A. section 2(a»

39. Plaintiff repeats and realleges each of the allegations

set forth in paragraphs 1 through 38 above aa if fully set forth

herein.

40. Defendant is engaged in trade and commerce, as that term

is defined in M.G.L. Ch, 93A, Sec. l(b).

41. The defendant's conduct constitutes willful and knowing

unfair and deceptive trade practices in violation of M.G.L.

Chapter 93A, § 2(a).

42. Pursuant tOM.G.L. Chapter 93A, § 9(3), on July 18,1996,

plaintiff, through her counsel, wrote a letter to defendant on

behalf of the plaintiff and the class, .demanding relief from, and a

cessation of its violations of, M.G.L. Chapter 93A, § 2(a). The

defendant has failed to mak~'a reasonable offer of settlement in

response to that demand letter. The defendant's refusal to grant

the plaintiff and the class reasonable relief was made in bad

14



faith, with knowledge or reason to know that the acts or practices

complained of violated M.G.L. Ch. 93A, § 2(a).

43. As a result of defendant's violation of M.G.L.

Chapter 93A, § 2(a), plaintiff and the members of the class have

been damaged in an amount to be determined at trial.

44. By reason of the foregoing, defendant is liable to

plaintiff and the class for damages in an amount to be determined

at trial, tripled, plUS her reasonable attorl1ey's fees and costs.

WHEREFORE, the Plaintiff, on her own behalf and on behalf of

the members of the Class, prays for jUdgment as follows:

A. Declaring this action to be a class action properly maintained

pursuant to Rule 23(a), (b) (2) and (b) (3) of the Federal Rules of

civil Procedure;

B. Declaring that pursuant to the contracts which the defendant

has entered into with the plaintiff and the members of the class,

the defendant may not:

i. charqe the plaintiff and the members of the

class for the time associated with calls received on their cellular

phones; or

15



ii. round. up the Chargeable Time for each call to

the next whole minute and charge the plaintiff and the members of

the class for the increased time resulting from that rounding up:

C.Enjoining the defendant from:

i. charging the plaintiff and "the members of the

class for the time associated with calls received on their cellular

phones: and

ii. rounding up the Chargeable Time for each call

to the next whole minute and charging the plaintiff and the members

of the class for the increased time resulting from that rounding

up;

D. Awarding damages to the plaintif~ and the members of the Class,

with prejudgment interest;

E. Awarding the plaintiff and the members of the Class triple

their damages pursuant to M.G.L. Chapter 93A, Sections 9 and 11;

F. Awarding the Plaintiff and the members of the Class their costs

and expenses of this litigation, including reasonable attorneys'

fees, accountants' fees and ~xperts' fees and other costs and

disbursements; and
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G. Awarding the Plaintiff and the members of the Class such other

and further relief as may be just and proper under the

circumstances.

THE PLAINTIFF DEMANDS A TRIAL BY JURY

Submitted by the attorneys for
the Plaintiff, Jill ~n Smilow,
and the Class, .

Edward Haber; BO No. 215620
Thomas Shapiro; BBO No. 454680
Thomas Urmy, Jr.; BBO No. 506620
Andrew Rainer; BBO No. 542067
Shapiro Haber & Urmy LLP
75 State Street
Boston, MA 02109
(617) 439-3939

Dated: February 11, 1997

SQJTHWES\SMJLOW\PLEADJNGS\SW970211.ca4
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lliMe delault cy Cu.:.:l:>.er. In tr:e event ~'1at the Sarli.:e ,oJ Customer is c.sconbnueo cl,;e to
Custor::er's defal:ll Customer rn4Y be charged a reccnnec:icn char;e. Tre Sarvice rn4'1 ~e

aiscor:i::l;e-j by C1tcr e.,y ree;cn withe!.!t C1;i'i1rg :::;~ce ~t its in:a~~:r. :0 dis=c~~r,:;e :t:e
Servica.
8. Cus:=~er ecltr.c,..:'e~;es ar.d.e~ees e:a! tt:e Ser::ca is ::c: a "geed" '1.::.'".in Ite ~.:.ar.;::; c: tr.a
Unifcr:n Ccrr.rr.ercil! Cede. Without limitaten cllhe ler~r.g. Cl me:<H r.o warrar.:'j
whatsoe'l&r, whet1':erex;lress. impfied or st!McrJ; whether written or oral. ar.d whett:er re'ating 10
rr.erchc::.lCcility or fil!:ess ler a;:articular pur;:cse. 'Ni!h r!Sl=ect to lhis c:r.l-ad or Uie S:r..:ce.
9, Clis:.::mer shali 1=8Y to C1ail ~sts and ex;:!nses ir.duCin; WIthout iir.:i:aton. rees::"~e
etemey's laes. ar.d t':e fees of ar.y colletton a;er.C:es ard Ccurl costs !r.curred b,/ C1 in
exercis:n; any 01 its r.;~ts or remedies YJ~en enfor:i~g af'" elthe terms. ccndi~ens. cr ~rcvision.s .
hereof.
10. Cl rew,eS:!':e r.,:J: in its SCIl! dis::eti::::!O rr.cCi~, ti':ese tarms ar:c ccr.di~ons cf Sa:".~ce a!
eny time y,,..h lhi~J (30\ cays prior nctice ar.d Customer a;:ees to l:e t:c;,;:-;d tt:eret:y.
11. C1is ault1cnz:c to check Customer's credit histerJ ar.d ~ answer C;l.esjor.s al:Clit cra:il
expener.ce. il any,Ytit:\ Cus!;;mer, Customer consents to crs disdosl.:fe 01 account ir.r~rmation

to cr f:orr. credit re!;:lrtr.g a;er.cies, credit bureaus, pr.va:e credit re!=e:::~g assode:::-..., cr to or
from other providers 0' ceUular service at et:y tirr.e dur.r.; Customer's sa~"ce with C1.
12. Exce;t as otrt!....ise prO'Jided, no modification he!eci s."1~ be bire-:; ~;:cn eit!':!r -;a."':j
unless tl:e rr.odilica::cn is in wr,:;i:g and signed by a duly a~~,o:ized re~resenl!ti'Je cf !:c~":

parties. No provision 01 :his ccr.tract which may !)e da!m~ unanforce!t:e sr.a11ln a::'J ;~ay

in'i!!la:e !r:'J o!l:e! pro·.1sion 01 t".is ccnL-aet. all of w:-.:ch si"Z! rer:-.ain ::: ~.;!! ferce a::::: !~aCl.

This ecnL-aet shall be binding l.1=on and inure to the l:enefit of the parlies hereto, their res.active
heirs. !eg~t:es. suc:essc:s ar.d a::proved assigns. except Custc:ner rr.a! ::01 assi;/1 :his
contraCt. This cOl'!l"!ct shaU t:e construed in accordar.ce ·.·.~th and gover-:ed by L'Ie I;'....s 01 lhe
Commcr.~alth cl MassechusetlS. All r.c!ices hereunder sr.!~ be in w~!~ ar.d sha:! ~
C&r;'/er!!': ;;erscr.a~y er rr.a~ed :0 ~e other pa:ty at tr.e acc~!ss sho-,'," i':a~!in or SUC:: :t.a:"
address as may ce ces;inared in VJri~ng b,/ s\:eh party. ar.:l shall be dea:T:ed ;iven ·...I':e~ 50
deli'Jered or mailed. • .
13. C.'lar;eable tir.:: ~cr ci!1s or.;inated by a Mccile SubscMl:er Urit sl!!".5 when the l.!::t:~e

Su~s=:il:e~ Unit si:;~~s ca!l initaton to crs lacilities and er.cs 'Nhen tt:e ~.lobile Sul:scr.l:er Unit
SI~I1a!S cal disecnr.ect.to Cl's facilities and tr.e .:an di5!=Cnra:t s;gnall:as l:eef1 c::r.iirrr.:~

Char;eal:'e time ~a,! ir.~ude :;:ne lor the cenular system to rccc;rjze :r.et enly one -;a.C; has
cisccr.::ect.:d frorr. t~a :e1!. ard rr.ay also ir.c:tude lime Ie ceer :he chan.~::s in use.
14. ClJs:cmer a;rust:.=: Cl r:-.ay. a1 its sole epticn. kup ! !acs:rr.i!e s:;::a:ure as er: or.;'-.al.
r!t3!n L~S e~eer::Er.t !I'!'/ dcc:;r.:ents or olher intcrm3~c.~ re!ating to C;;stcmar's rela!:c::s.':ip with
C1in el!C~'Cr.ic. e;::::eJ. rr.icr05che or olher form cf data s::r3;e. ar.d ti:a: a re::rcd~c::en or other
copy of sl.'Ch docurr.ents shaH be conside!ed en original ~'/ for all pur;:cses. .
15. " yo\: receive a ~~r::otiona! benefit at the tir::e of acti'ia~en. you e;re! to remain or. i'CiJr
inilialrat! plan lor.le:i days. " you disc~nnect o~ che.'lge ra:~pl~ vi:t.·r; lhe firs:. leO da'i~ Of.

yeur serliee comrr.i~e~!, you 'Nill tie charged bae!< the tote! cost 01 the ~'or:leticna! :eref.l .
16. Se~r.ce ma'J be t!r::::orari~, interrupted wl:en. in the scle c:screton ::f CI,' it is r.;-:essa~J to .
perform repairs. re:'::cati()l1 or similar activities as a!~ required lor proper ~eration oflhe Ct's
facilities. Credits Icr interruption 01 Cellular Serlice will oniy be provide·: !:llt.e exter:! si1
interrupticn is ccnlir.uc~s an:1 exceeds ~llen~J-feur (24) hours. If serJice is ir.terrupte: due to the
failure of :hi entire :c-:ll.W s-iStem. Customer will iicerle acradit in the ~C:f.:I 01 aprc-ra:a .
adjustment 01 the recurr.ng subScription lei lor the serlice rei:dered'unuse:le by the inler.uption.·
Sir.ceC1 cannot :r.d~er.dell1l', del'!!l1ine when and where :r.temJPtior.s of serr.ce ha·:e. '.
CCCUrred, due te ta:~\:r!s 01 less than lhe entire system. creCits in Il:. lo~ 01 apro-rata
adjustr::ent 01 the ~ase ra!e win be ;iven under these cirt'JrroStenees cn:/ when Cus:cr::er rej)Orts
interrupticns. 'Fo: It.e ~:Jr;:osa of calculating the appfical:!e credi~ any s~ch inleirupt:~n \'.1:1 be
measured from the tirr.e it is reported 10 or detected by Cl, whichever Occ:.:rs first This
paragra;:h shall net apply to interruptions of service due to the negli;enee or willful act 01 :r.e
Customer. The issuar,ce 01 the pro-rata credi~ shall constitute a tuu acccrd and satisfactiCn of all .
claims by the Custemer against the ~1 for said intem..ptcn of service: In roo caSe \v:ll a prc-rata .
credit exceed the IT'.cnttJy base rate. • .
17. C1 will recognize wntten or oral orders from Custerr.er in processing cf re<;utslS fer service, .
change in service, or discontinuation of sernee.
18. Serr.ce shall nct be used in the ccmmission 01 any unlawful act, nor shall it be used in the.
impersona~ 01 ar.ctt.ar pelSCl1 with lraudulent or malicici;$ :ntenl,.or to call ai:other P&lSOll so
frequell1l'/ Of at such tit:'.es ollt:e day. or in any other manner so as to anr.oy, abuse. threaten, or
harass the called Pall'J. Service shall not be used in a mar.ner so as to ur.reasonab~/ interfere
with the use 01 this serJice by otherUsers.. _
19. C1 may, in its sole discretion to sareguard its interests. re~ire Cus:omer to ma.'<e a suitable
deposit as asecuril'j lor lhe payment or invoices fer services rendered. Sir::ple inlenesl will be
credited to the deposit for the period durir:g which it is held by C1. The fac! thai a de::osit has
been pfaced with Cl neilt:er relieves Cus:cmer from the prompt payrr.ent of bi!ls nor cor.s1ilutes a'
waiver or medilicaticn 01 the terms providing for the discontinuance 01 service lor nonpayment or
any sums Cue C1. The amount of a deposit that will t:e re<;'Jired shall t:e delenr.ined by C1. In
the e'Jentlhat C1 determines that the deJ:OSit is inadequat!, C1 may ~.;re the amOI.'r.t to be
increased to ahigher amount Cl wiD retund a deposil and its accrued interest before the er.d 01
twelve months if satiSfactorJ credit has been achieved' or upon termina~cn 01 serlice, .If service
is terminated before !he end of ~Nelve months. the amount of Stich depo~;r wiD be ereOted 10 the •
Customer's final biB and acre6t balance. ir any, will.be relur.ded.

TER.\!SANDCONDmOSs
~'l1arizes ~e :arr."s ar.d e:-::::er.s cl t"e agreer.:int l:er"I;~ Cus;e::-.!r arod Ce!!'.1ar
I. Eitt.er tr.e C~:err.ers s:g-ature. Ita use 01 the service or paymer.t lor:he selViee
:., u!.:; ac:e:t3rce 0: Itese :;;:::'s ar.d ~oncitiol'S t:y Cus:or.:ar. Ner.vi:t.s:z.~.ding!he

preVts:ons of ;"'1 ett'.er e;·!!T.ent Yt~.;:''l are ir.c:ns:Stent wi!:': tt:is e;re;;rr.ent lhue
cor:Citier.s cons~:U:e Itoe ;;~.:::e ag:e;;r.lent t:l!r.~een Itoe par::es.
~r~' Cl,;s:::rr.er '.~::n ce::~:sl' :ele~r.cr:e serlice (the 'SeN'ce) ard Cus:omer agrees
thl lice and ail other ~2tgeson lIIe tenns and condillCns herein. Tnis undertaking
ent on the Company's ab~i:y to obtain. retain. 'and maintain withGut unreasonable: ,
,e ladlites. licer.sis. and: ;:-:ts reql.~r=d1of ttle conslltction and opera:ion 01 the .
:quired to ,:rovice Celluler S:rJice. Di:~tory 6sti::g(s). operator·iSSlsted services. and
'u ser-ices pro,r.ce-~ by ot:':er carrier! ere subject to the rules. r8S1J1at.ons, char;es,
of the carrier prO'.~c:rg Sl.c:: .ervice. and are to be billed di:ectl'J by tt.a canie;

suc:J ser,~ce. C1 s~a:1 r::a.~: reasona::~e efforts :0 prov:de ccntinucus. errorless ar.d
::c Serlice to Cus:orr.er. ~C'''le'Jer, Clis:omer express~J ec!l.~~I'II~ges and a;:eei that
I and cb:iga~on c: Cl to C.,;s:,)mer ur.C~r this contraCl or otr.er..Jise is st:ctly limi!ed. In
;hall tt:e Corr.~!I':" l:e Iiab!e ~cr. any edor omiss:cn 01 Il:e pro-lider or non-e1 lae:11~es

ovidir.g Ce~ular Serlice; i!:::rru~ions. ~rrors, delays, or deiCC'.s in ltans~ission, or .
r!!.'lsmil w~.!t!':!r :!used t] acts of G:1. fire. wer. riolS. Govemment authorities, or any
ie in cr l:ayend Crs contr::: u.y defacement cr carnage Ie err, Cus::mer'neroida or
er V&~,:c:e or prcper:'J resu!t~g frcm It! exister.ce of a cellular telephone in arri vehide
property: c.rrf da"!'e;~s or roy injurJ caused by Ite presence or use oltl'.& CeI1I.'I!r

or the ce!:\:!er te!~:-:cne: cr !!.'ly suspension or ter:r.inaton 01 Ce!lular Service by C1lor
JI any terr.! or oor.ci~on by C;:slCmer. :r.Cluding nor.payment 01 any sum due. In no
.11 cn oo,i;aticn or Iiebility. i! ar.'J, ex:end to direct, indirect. j)unitive. special. incidental
;::e.'ltial losses or camages C~s:clT'er rr'2.,/ suffer or incur suc.'1 as. buI not fimited to. loss
! o.r profits. ca.':lages or les.es as a result of Custemer'$ inlbifity to lulf.~ contra..-rs lor
!s. claims 01 p!rscr!! injure!. injurJ to ;ced wiU, ctaims 01 C'~stome~ ar.d the liKe. r.or
:!nd to dama;es er losses C~stomer rray suller or incur as a result 01 c'.aims. slf.ts or
:eeCin;s made or instituted a;alr.sl Customer by third parties, whether public or privata

The so!e lia!:ili~, of C1 fer 'css or d~eges arising out 01 miSI!.~es, emissions.
:r.s, dalays. errors. cr del;cs ·n lhe Cei:ular Serliees, the trar.smission thereoi or
~ defae:s in tr.e fac:lites she: ·n no e'le~t exceed a:l amount equivalent to lhe
~a!e cr;;:;! ~or ea·:h sej:laJa:a·,/ disr.;:!d service.
,fe cortrac:ec !O !':c':e ser,~:a for the taml spee:hd on tr.e ~cnt 01 this Contract u::cer
'.g of Sariic!! Cor::~Jment. i~e ter.':" :1 your Serlice Corr.rr.itmer.t beg;ns with the Forst
service is activate::. At tt:e !.~ 01 a S!~iice Comr.litment, L'liS Cor.tract shall be .
:a!1y rer,awed en Ire same :&':::s and conditions contained herein for a subseque!:t
:vm"'''~ent ef eq:.:at :er.gtr. !!.~c shaD centinue to ee autcma~caJly rene'bed until
d : .er par:y as ~rO'I~de: ~arein. Ycu may terminale serl:ce at tr.e-end or a Serlice
:ent vm::cul t:reaer. 'Ji' noti~J~~ Ct of '/Cur dee:s:on 14 days eefora or after the
: renewal. Ar.y olrer termir.a:·cn 1:'/ yeu during the initial SerJice Commitment Of arrJ· •
:erm is ama!er.a1 breach of :r.:s Con~-e:t If you breach lhis contract, you agree to pay'
. losses a:1d a;ree ~~at Cl's ~i.T,ages ar.sing Oul of 'leur breach will be difficult iI ncr •
.! to detar.':"i~e. Tr.ere'ore,;1 f~u met.rally bre!ch this Contract. 'leu e~ree to pay early
:n cher;a5 es lic;cicat:d de.-a;as in tr:a amour,t of 5150.00.
7.er shal: re:ease. Ce~er.d ar·: ,eld C1. its officers, employees Ind agents hanrJess from
~st any ar.c !;I ctei~s. actic:: :. ii~m!i!S arising in any wa,/ Cirectly or il'direedy in'
;n with this ecntract or Custcr::er's use 01 lhe Serlice. This i~emnity shall survive· .
:n of this contracl.
'ce of t!':e Serlice e:es not ;~c::;ce sacS. use. exdse. ad valorem, property or any cther
;r which :::ay be ~!re3fter ir.c:se:1. cfr.~:r/ or indirectly. by WI ;ovemrnental auU'.crit'J
I Yllth res;:ect 10 me Sarvice. Cuslorr.er shall pay such taxes directl'J or reimburse Cl ;.'
.ch tales ·.\~ich C1may be :..~d:ld Ie :~!I,c: cr pay immedia:ely u1=on It'.e invoicir.g·ol
taxes.

TIer has r.o 1=rcpe~J r.ght in ~! cell\:lar number assigned to Customer's cellular raao
e equipment lUie 'Ec;uipmenfl end nor.e can be acquired by usage or otherwise. Cl
. the right to assign. designata cr chan;e such number when, in its sole opinion, such
en~ designation or cr.ange is reasonably necessary in the con<luct 01 its business. C1
be fiable or respor.si!:lle under this contract or otherwise lor lite inslafialion, DPeI3llcn.
t transmission, repair, mainler.e.,ce or any olher aspect of Customer's Equipment. .
:r shall provide and maintain iii required Equipment and insure that it is technically and
rally compatible wit': 2nd She!! r.ot inte~ere 'tIith the Service, and shan be in comprl3l'.ce
!:cable Federai Cor.:ml,;nicaticrs COr.'JrMcn. slate or other gGvemmentai authoril'J laws,
=regulaticns. •
rr.er hereby acknowlec;es thet paymenllor lhe service is due in acc:ort!ance with the. '.
t terms as specified on the in'Jciee. Late payments shall be subject to a late payment
;s specified on the ir.vciee. ArrJ ollhe fenewing evenlS shall constitute delault by
:r hereur.cer, (a) Cus:omer f~s !o pay Cl any amount due: (b) Customer suspends
;. becomes banKrupt or insol'JEnt er the Sl:bject of a petition in bankruptC'f, (0) Customer
:~ml"" with tt:e rules end regt:'a~ons re;arding the SelViee as may be rec;uired by ar:t
~ar !hcri~J ha'Ii::; iurisdic~cn: (d) Cl has reascr.able causa 10 believe thar the
~ele~none 0~eratir.9 :n Cl's !e~ties has been doned or is otherNise operating ..
,~tly, susl=er.d selVica :0 the c~.r.ding Customer without advar.ce notice or (e) Customer
:cmply wit' a.'ly prO'lisien 01 ~:5 ~ntraet. Upon the occurrence 01 any such event 01
C1may. in its sale discretion. ':,:~"Oul iroC'Jrring any IiabiUty to Customer, (a) terminate this
:: (b) cause :he Sernce 10 be t!::lcorarily or permanently discontinued; (C) decJane due the
~11 amour.:S owed 10 C1by Cl,;s:cmer he!eunder or otherwise; or (d) pursue any other
at law or in ~\:irJ. Ail righlS !.'".d remedies granted to Cl are cumulative. and crs lailure

:·S! anv r.C.~1 :;r reme-::" shall r:1 cens~ll;ta awaiver cl such ric!'!! of remedY or of an',

.--_. __.__._-_._-----



. _ _ .._._.__._._ .. a_ .. .

:. 'iii •••• ,::: • ,.. • •• \ '. •• l.,. • '. i.; .. '.... t~ .
~> '. ., , " ·TERMSANDCONDmONS·I·;~.i~,:;~.·

This summarizes the'terms and conditions of the agreement belwe~n Custome.r and CelliJ,lar , future defaul\.by C~~t~;n.
"Ill rC11. Either the Customer's signature. the use of the .service or payment lor th~ servic~ Customer's default. Cust,
lall constilule acceptance of these terms and conditions by Customer. Notwithstanding the discontinued by C1 for al
rms and provisions of any other agreement which are inconsistent with Ulis agr~ementthese Service.
rmi and.conditions constitute the enlire agreement between the parties. " ' 8. Customer acknowledg
C1will provide Customer with cellular telephone service (the ·Servicei and Customer agrees" Uniform Commercial Coe
pay lor the Service and all other charges.on the te~. and condmons herein. This undert~king whatsoever; whether 'exp
dependent on the Company's ability to obtain, relain, and maintain'without unreaSonable' i merchantability or fitness
:pcnse the facilities. licenses, and righls required for the construction and operation of the' 9: Customer shall pay to
!twork required to provide Cellular Service. Directory Iisting(s), operator-assisled services. and allomey's lees, and the f
her similar services provided by olher carriers are subject .10 the rules, regulations. ch~r~~.. exercising any of its righl
10 tariffs of the carrier providing such service, and are to be billed direclly by the carrier ; . hereof.
oviding such service. C1shall make reasonable efforts to provide continuous. errorless and 10. C1reserves the right
linlerrupled Servlce to Customer. howev~r. Customer expressly acknowledges and agre~'thal any time with thirty (30) (
c liabifiiy and obligalion of C1to Customer under this conlract or olherwise is striclly limited. In 11. C1is authorized to cI
) event shalllhe Company be liable for: <Iny aCI\or omission 01 the provider 01 non·C1 facilities: experience, if any.·Wilh C
,cd in providing Cellular Service: intermptions. errors, delays. or defects in transmission. or· to or from credit rcporlin~

lure to tr<lnsmil. whelher caused by acts oj God, fire. war. riOIS, Government authorili,es. or any , Irom tllher providers 01 Cl

;ler cause in or beyond C1's conlrol; any defacemenl or damage 10 ~ny Cuslomer's vehicle or' 12. Excepl as olherwise I
any other vehicle or property resulting Irom Ule elcistence 01 acellular telephone in' any vehicle unless the modification is
on any property; any damages or any injury caused by the presence or use of the Cellular parties. .No provisiol) olt
~rvices or the cellular telephone; or any suspension or termination 01 CellUlar S~rvice by C1 for invalidate any other provi
Jlation of any temi or condition by Customer. including nonpaym.ent 01 any sum 9ue. In no This contract shall.be b!n-
'af ]11 C1's obfigalion or liability. if any.exlend to direct. indirect. punitive. specia!. incidenlal heirs; legatees, successo
consequential losses or damages Customor m.'Jy suller or incur such as. but nol fimiled to, loss· contract. This contracl st
revenue o,r pro~ts. damages or losses as a result of Cuslomer'$ inability .to lulfill contracts for Commonwealth of Massa
rd parties, claims of personal injuries, injury to good will, claims 01 customers and the like. nor delivered personally or m
ull it extend 10 damages or losses Customer may suffer or incur as a resull 01 claims. suits or address as may be desiQl
ler proceedings made or instituled against Customer by third parties. whether pubn~ or private derlVered or mailed.
nature. The sole liability of C1 for loss or damages arising out of mistakes. omissio~, . 13. Chargeable time for G

arruptions, delays. errors, or delects in Ihe Cellular Services, the lransmission thereof or Subscnber Unit signals a
'ures or delects in Ihe lacilities shilll in no event exceed an amounl equivalent to the signals cag discol:m~!.lo

Jporlionate charge lor each separately disrupted service. " Chargeable time may incl
You have contracted to have service"for the term specified on the front of this Contract under; disconnected from the ca
~ heading 01 Service CommitmenL The term of your Service Commitment begins with the first; 14. Customer agrees.that
y your service is activated. At the end'ol aService Commilnient. this' Contract shall be 0:"': retain this agreemenl an~
tomatically renewed on the same terms and conditions contained herein for a subsequent C1 in.electronic. optical. r
lrvice Commitment of equallengtl1 and shaD continue t9 be automaticallyrenewed.unbl copy of such documents:
'minated by eilher party as provided herein. You may terminate' serVice 'at the-end of aSerVice 15.II:you receive aprol1ll
)mmitment without breach by notifying C1 of your decision 14 days belore or aller the : iniUi1l~rate plan lor 180 da

Itomalic re~e~1. An~ other lermina~?n tJr you during the initial ~ervice Commilment or any. : your ~ervice co~i1~enl
newallerm is a matenal breach of thiS'Contract If you breach thIS contract, you agree 10 pay . .
1for its losses and agree thai C1's damages arising out 01 your breach wiD be dilrlcull if not' 16. S~Mce ~ay be te~p'
Ipossible 10 delermine. Therefore. if you materially breach this Contract, y~u agr~e .tQ. pay.~~ .re~?~m reb8J~~~I~~Ol
rmination charges as liquidated damages in the amount 01 $150.00•. ' . ,acllt!.eS

t
: ~e I Ii?r mer

I C . ff! pi d ts harm! 1 tnterrup Ion IS con nuousCustomer shall release, defend and ho d 1. Its 0 I~ers. em. oyees an agen • ~,r~ f n 0 "Ith' Ii'" ill I_
ld against any'and aD claims, action or nabilities arising in any way direclly or indirectly in adl.ur~t e~~ ~e c~ u.'
mnection with this contract or Customer's use.of the Service. This indemnity shaD survjve- . as' JUs Ce1n 0 te, recu

d
mr

." . '. .. . Ince, ~nno In epen
rrr' 'on 01 UllS contract. ': . . rred due to 18J1ures ,
TI, _"rice ollhe Service does nol include sales, use. excise. ad valorem. property or any othe~ ~. t f th b
x now or which may be herealler imposed. direcUy or indireclly, by any governmental authority: ~ JUSIm;~ 0 OF e ~s~ rc
. agency 'with respect to the Service. Customer 'shall pay such taxes djrecUy. !,~reimbl!rse G~ ,; ... ,. Interrup IOns. or ~ pU.1

r any such taxes which C1 may be requii3d to cellect or pay immediately upon the invoicing of meas,ured Ir~~lthet time, r
'y such taxes. ; paragraph s no app y
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'6. Customer has no property right'in the cellular number assigned to Customer's cellular radio .
telephone equipment (the "Equipmentj and none can be acquired bY usage or otherWis~., ,C1. ' '
reserves the right to assign, designate or cha.nge such number when. in its 'sole opinion, such· •
assignment, designation or change Is reasonably necessary in the conduct 01 its business. C1.
shall not be RabIe or responsible under this contract or otherwise for the installation, operation,
quality or transmission, repair. maintenance or any other aspect 01 Customer's Equipment.· "
Customer shall provide and maintain all required Equipment and,insure that it is techniCally and .
operationally compabble with and shaD not interfere with the Service, and shaD be in compRance'
with applicnble Federal Communicntions Commission, state or other goverrnncnlal auUlorily lc1ws,
rules and regulations, ..
7. Customer hereby acknowledges that payment for the service is due in accordance with the
payment terms as specified on the Invoice. Late payments shall be subject to a late payinent .
charge as specified on the Invoice. Any 01 the following events shall conslilule de/aull by .
Customer hereunder, (a) Customer fails to pay C1 any amount due; (b) Customer suspends .
busine5S, becomes bankrupt or insolvent or the subject 01 apelilion in bankruptcy: (c) Cuslomer
laDs to comply with the rules and regulations regarding the Service as may be required by any
governmental authority having jurisdiclion; (d) Cl has reasonable cause to befieve Ihntthe
cellular telephone operating on Cl's facilities has been cloned or is otherwise operntul9
Iraudulently, suspend service to the ollending Customer without advance nolice or (e) Customer
lails to comply with any provision 01 this contract. Upon the occurrence cir any such event of .
delault, C1 may. in its sole DISCretion, without incurring any 6abDity to Customer, (a) terminate this
contract; (b) cause the Service to bo temporarily or permanently discontinued; (c) declare due the
sum 01 all amou~ts owed to Cl by Customer hereunder or otherwise; or (d) pursue any other , '
remedy at law or inequity, All rights and remedies granfed to C1 are cumulative, and C1's f8l1ure
to exercise any right or remedy. shall not ~on~Utute awaive~ 01 ~ch right of remedy or 01 any .

" : ~ ~ '. ':'t ;
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TERMSANDCONDJTIONS._~·

er and Cellular future defaull by Customer. In the event that the SerVice 10 Customer is discontinued due to
or th~ servic~ Customer's defaull, Customer may be charged areconnection charge. The Service may be '
standing the discontinued by Cl for any reason without Cl giving notice of its intention to olScontinue the
eement these Service.

O. Customer acknowledges and agrees that thc Service is nola ·good" within the meaning'of the
Uniform Commercial Code. Without f1mitation of the foregoing, Cl makes no warranly
whalsoever; whether'exPrcsS, imp6ed or statutory; whether wrillen or oral, and wheUler relating to.
merchantabDily or fitness for a particular purpose, with respect to this' contract or the Service.
9. Customer shall pay to Cl aD costs and expenses including without fimitation: reasonable
allo"'!cy's fees, and Ihe fees of any. collection agencies and court costs. incurred by Cl .in
exercising any of its rights or remedies when enforcing any of the terms, conditions. or .provisions . .
hereof.
10. Cl reserves the right in its sole discretion to modify these terms and conditions of Service at
any time With thirty (30) days prior notice and Customer agrees to be bound Ihereby. ~

11. C1is authorized to check Customer's credit history and to answer questions about credit
experience, if any,·w!th Customer.. CUSlomer consents to C1's disclosure of account information
to or from credilreporting 'agencies, credit bureaus, privale credil reporting associations, or to or
from bther providers of cellular service al any time during Cuslome~s service wilh Cl.
12. e·xcept as otherwise provided, no modification hereof shall be binding upon either party
unless Ihe moclificalion is in writing and signed by a duly authorized representative "of both
parties. No provision of this contract which may be deemed unenforceable shall in any way
invafidale any olher provision of this conlrael, all of which shall remain in full force and effect.
This contract shall.be binding upon.and inure to the benefit of the parties herelo, their respective
heirs; legatees, successors and approved assigns, except Customer may not assign this .
contracl This contracl shall be construed in accordance with and governed by the laws of the
Comillonweallh of Massachusells. All notices hereunder shaD be·in writing and shall be
defivered personally or mailed to the other 'partY at the address shown herein or such other
address as may be designaled in writing by such party, and sh<1J1 be deemed given when so
delivered or mailed. . . . '. .. .,
13. Chargeable time for cOils originated by aMobile Subscnber Unit starts when the Mob~e

Subscnber Unit signals call initiation to Cl's faCIlities and ends when the Mob~e Subscriber Unil
signals call disconnec;tto Cl's facilities and the caD diSCOMect signal has bee~ confirmed.
Chargeable lime may indudo time for the cellular system to recognize Ihat only one party has
disconnected from Ihe call, and may also include lime to dear the channels in use.
14. Customer agrees.Ulat Cl may, at its sole option, keep a facsimile signature as an original. .
retain this agreemeni, any documents or other information relating to Custome~s relationship with
Cl in electronic, oplical, microfIChe or other form of data storage, and that areproduction or other
copy .of such documents shall be consid~re~ an original copy for'all purposes.······ . .
15.If:you receive a promotional benefit at the time of activation. yoLi agree to remain on 'your
inilial~rate plan for 180 days. If you d'lSCOOn~ or change rate plans within the fust 180 days of.. - . . .. .... .... .
your ~ervice commitmenl, you Will be charged back the lolal cost of the p~9~lio~! ,be~e6l .' ..
16. Service may be temporarily interrople~ when. in ,the sole discretion of Cl, it isn~ry to .
perform repairs, relocation or similar activities.as are r~quired for proper operation orthe'C1's
faciliUes. Credits for interruption of cenular Service wiD only be provided to the extenl said
inlerriJption is continuous and exceeds twenty-four (24) hours. If service is intenupted due 10 the
failure· of the' entire· ceDular sYStem, Customer wm receive acredit "iilie fcirin·of apro-rata·
adjustment·of the· reCUrring SUbSCription fee for the service rendered'unusable by the Interruption•.
Since.Cl ~not independen,lly,dete~ine when and ~ere i~terrup~ons ot service hcive.. '.
.occurred, due 10 failures of less than'the entire system, credils in the form of apro-rala
adjustment of the base rate wiD be given under these circumstances o~ when ~ustomer reports
interruptions. 'For Ihe purpose of calculating the appOcable credi~ any sucll.inlerroptiOn ~11 ~e '.
measured from the time it is rePorted to or detected by Cl, whichever occurs firsl' This
paragraph shall not apply to inlerruptions of service due to the negngence or willful act of the
Customer. The issuance of lhe pro-rata credil, shall conslilute a fuD accord and satisfaction 01 a~

claims by the Customer against the <;:1 for said inlerruption of service, In no case will apro-rata
credit exceed the monthly base rate.
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17. C1 Will recognize wrillen or orat orders from Customer in processing of requests for service,
change in service, or discontinuation of service.
1~. Service shall not be used in the commission of any unlawful ac~ nor shan it be used in the
in1personaUon of another person with frauduJemor malicious inteatr or to call another person so
frequenUy or at such times of the day, or in any other manner so as to annoy, abuse, threaten, or
harass the called party. Service shan not be used in amaMer so as to unreasonably interfere
with ihe use of this service by other Users. ..
19. C1 may, in its sole discretion to safeguard its interests, require Customer to make asuitable
deposit as:.a security f9r the payment of invoices for.services rendered. Simple interest wllJ be
credited to the deposit for the period during which it is held by C1. The fact thill adeposit has
been' placed with C1 neither relieves Customer from the prompt payment of bl1Js nor constitutes a'
waiver or modification of the terms providing for the cfiscontlriuance of service for nonpayment of
any sums due C1. The amounl of adeposil thai will be required shaD be determined by C1. In
the event that C1 determines thai the deposit is inadequate, C1 may require the amount to be
increased to ahigher amount. C1 Will refund adeposit and its accrued interest belore the end of
twelve monthS if saUsfactory credit has been achieved or upon terminaUon of service•• If service
is terminated ,before !he' end oftwelve months, th,e amol!'11 of suctide~it will b~ credited 10 the •
~ustome(s nn~ bill:~d ~ ~edit ~ance, if any, wUI:be refu~ed. '. ' .
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UNITED STATES DISTRICT COURT .~

DISTRICT OF MASSACHUSETTS ~~, .:' /' _ ,/_,., _/.~~
,', " /. ~/"/7/-:/'uc-: .. _'__' -/.,/// / I.' " ". , .../

JILL ANN SMILOW, On Her Behalf
And On Behalf Of All Others
Similarly Situated,

Plaintiff,

VS.

SOUTHWESTERN BELL MOBILE
SYSTEMS, INC., Doing Business
As Cellular One,

Defendant.

Civil Action No.

PLAINTIFF DEMANDS A
TRIAL BY JURY

CLASS ACTION COMPLAINT

Plaintiff alleges upon knowledge with respect to herself and

her own acts and upon information and belief as to the other

allegations, based upon the investigation of her attorneys:

I. INTRODUCTION

1. This is a class action brought by the plaintiff on her

own behalf and on behalf of all other similarly situated persons

and entities in the United states which purchased cellular

telephone services from the defendant Southwestern Bell Mobile

Systems, Inc.

2. The plaintiff brings this action against the defendant

for overcharging the plaintiff and the members of the class for

cellular telephone service. In doing so, the defendant breached

its written contracts with the plaintiff and the members of the

,-



•
7. The defendant Southwestern Bell Mobile Systems, Inc.,

is a corporation organized under the laws of both the State of

Delaware and the state of Virginia. It is a wholly owned

subsidiary of SBC Communications Inc., which until April, 1995

was known as Southwestern Bell corporation.

8. The defendant is in the business of selling cellular

services in many cities in Massachusetts and in many other states

throughout the United states. It has offices in Boston and other

cities in the Commonwealth of Massachusetts.

9. The defendant conducts its cellular business in

Massachusetts and in all other states in which it operates, other

than Texas, Missouri, Oklahoma, Kansas and Arkansas, under the

trade name "Cellular One," a service mark which is owned by

Cellular One Group, which is a partnership in which the

defendant, or an affiliate of the defendant, has an ownership

interest.

10. The defendant is one of the largest providers of

cellular telephone services in the United States. It sells

cellular services in at least 35 metropolitan markets, including

Boston, Massachusetts; Washington, D.C.; Chicago, Illinois; st.

Louis, Missouri; and Dallas-Ft. Worth, Texas, which are 5 of the

15 largest metropolitan markets in the United states and in at

3
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class and violated Section 201 (b) of the Communications Act

(47 U.S.C. § 201 (b» and M.G.L. Ch. 93A, section 2(a).

II. JURISDICTION AND VENUE

3. This court has jurisdiction over the subject matter of

this action pursuant to section 207 of the Communications Act of

1934 (the "communications Act") (47 U.S.C. § 207) and 18 U.S.C.

§§ 1331 and 1367.

4. The claims asserted herein arise under sections 201, 206

and 207 of the Communications Act (47 U.S.C. §§ 201, 206 and

207), Massachusetts General Laws, Chapter 93A, § 2(a) and the

common law.

5. Venue is proper in this District pursuant to 28 U.S.C.

§ 1391(b) because the defendant corporation resides in the

Commonwealth of Massachusetts and because a substantial part of

the events and omissions giving rise to the claims occurred in

this District.

III. PARTIES

6. Plaintiff Jill Ann Smilow is a natural person who

resides in Lexington (Middlesex County) Massachusetts. On

December 31, 1995, she entered into a contract for cellular

telephone service with the defendant Southwestern Bell Mobile

Systems, Inc., doing business as "Cellular one."
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least 28 rural service areas, directly or through partnerships in

which it has an ownership interest.

11. The defendant Southwestern Bell Mobile Systems, Inc.

is sometimes referred to herein as tithe defendant," or "Cellular

One."

IV. FACTS

A. The Contract

12. Cellular One sells cellular service pursuant to written

"form" contracts which are drafted by the defendant. A copy of

the contract between the plaintiff and the defendant (tithe

Contract") and an enlarged copy thereof, are attached hereto as

Exhibit 1.

13. Under the Contract, defendant is allowed to charge its

subscribers only for the time during which they make use of its

services on calls originated by the subscriber's mobile unit.
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14. Paragraph 13 of the Terms and Conditions of the

Contract provides as follows:

13. Chargeable time for calls
originated by a Mobile Subscriber Unit starts
when the Mobile SUbscriber Unit signals call
initiation to Cl's [Cellular One's]
facilities and ends when the Mobile
Subscriber unit signals call disconnect to
Cl's facilities and the call disconnect
signal has been confirmed. Chargeable time
may include time for the cellular system to
recognize that only one party has
disconnected from the call, and may also
include time to clear the channels in use.

15. The time described in paragraph 13 of the Contract, for

which defendant may charge its subscribers, is hereinafter

sometimes referred to as the "Chargeable Time."

B. The Defendant Overcharges For Cellular Service

The Defendant Charges For Calls Received By Its
Cellular customer's Cellular Phone

16. Neither paragraph 13, nor any other provision of the

Contract, allows the defendant to charge the plaintiff for time

in connection with calls received by the plaintiff's cellular

phone.

17. By charging the plaintiff and the members of the class

for time in connection with calls received by their cellular

phones, defendant has breached and continues to breach the

Contract.
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The Defendant Rounds Up Time In Connection with Each
Call To The Next Whole Minute

18. Paragraph 13 of the Contract allows the defendant to

charge the plaintiff and the members of the class for calls

originated by a Mobile Subscriber Unit only for the period from

when "the Mobile Subscriber Unit signals call initiation to C1's

facilities" to "when the Mobile Subscriber unit signals

disconnect to Cl's facilities and the call disconnect signal has

been confirmed."

19. Defendant has breached and continues to breach the

contract by charging the plaintiff and the members of the class

for the additional time resulting from the defendant's practice

of rounding Chargeable Time actually used by the subscriber on

each cellular telephone call, YO to the next whole minute.

20. Except for the rare instances when a call uses

Chargeable Time that is an exact number of minutes (and no

seconds), the defendant, in assessing its charges, rounds up

every call to the next whole minute. The defendant never rounds

the Chargeable Time down to the next lower whole minute, but

always rounds the time up to the next whole minute. Hence, all

calls with Chargeable Time ending anywhere from one second to 59

seconds are rounded up to the next whole minute.
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21. For example, if the Chargeable Time for a cellular

telephone call was three minutes and 5 seconds, the defendant

would actually charge the plaintiff and the members of the class

for four minutes.

22. The plaintiff estimates that as a result of defendant's

practice of rounding up the time of each telephone call to the

next whole minute, the defendant overcharges the plaintiff and

each member of the Class an average of 30 seconds for each call.

v. CLASS ACTION ALLEGATIONS

23. This action is brought by the plaintiff as a class

"action, pursuant to Rules 23(a), 23(b) (2) and (b) (3) of the

Federal Rules of civil Procedure, on behalf of all persons and

entities throughout the United States Which purchased cellular

service from the defendant Southwestern Bell Mobile Systems,

Inc., pursuant to contracts similar to the plaintiff's Contract

which:

a. provide for charges only for calls originated by

the customer's cellular phone and not for calls received by the

customer's cellular phone; and/or

b. contain a definition of Chargeable Time or a

description or definition of the time for which a charge may be

7



made, which does not include time resulting from the rounding up

to the next whole minute the time of each calli and

c. do not incorporate by reference or provide that

they are governed by any tariff filed by the defendant with any

governmental agency.

24. Excluded from the class are the defendant, and its

affiliates, including any partnerships or other entities in which

the defendant has an ownership or controlling interest or which

holds a controlling interest in the defendant, including SBC

corporation, Inc., the officers and directors of the defendant

and the defendant's affiliates, and members of their immediate

families.

25. This action is properly brought as a class action

because:

a. The members of the class are so numerous that

joinder of all members is impracticable. As of the end of 1995,

the defendant had approximately 3.6 million cellular customers,

many of whom are members of the class. The class also includes

some of the defendant's former cellular customers.

b. The plaintiff's claims are typical of the claims

of the members of the class because plaintiff has been
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overcharged by the defendant due to its practices of charging for

calls received by her cellular phone and rounding up fractional

minutes of cellular telephone calls to the next whole minute, in

the same manner that all of the members of the class have been

overcharged by those practices. The plaintiff and all members of

the class sustained damages as a result of the defendant's

wrongful .conduct alleged herein.

c. The plaintiff is a proper class representative who

will fully and adequately protect the interests of the members of

the class. The plaintiff has retained competent counsel who have

substantial experience and expertise in class action litigation.

Plaintiff has no interest antagonistic with, contrary to, or in

conflict with the members of the class she seeks to represent.

d. A class action is superior to other available

methods for the fair and efficient adjudication of this

controversy, because joinder of all members of the class is

impracticable. The prosecution of separate actions by individual

members of the class would create a risk of inconsistent and

varying adjudications concerning the subject of this action.

Furthermore, as damages suffered by individual members of the

class may be relatively small, the expense and burden of

individual litigation may make it impossible for most members

individually to redress the wrongs done to them. The likelihood

of individual members of the class prosecuting separate claims is
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therefore remote. No unusual difficulties are likely to be

encountered in the management of this action as a class action.

e. The questions of law and fact common to members of

the class predominate over any questions affecting any individual

members, because the actions of the defendant complained of

herein were generally applicable to and similarly affected the

entire class.

26. Among the questions of law and fact involved herein

which are common to the class and which predominate over any

questions affecting individual members are:

a. whether the defendant charges for calls received by

the cellular phones of the plaintiff and the members of the

class;

b. whether the defendant rounds the time of each

cellular call up to the next whole minute and charges for that

increased time;

c. whether the defendant breached its contracts with

the plaintiff and the members of the class;

d. whether the defendant violated section 201 (b) of

the Communications Act (47 U.S.C. § 201 (b».
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e. whether the members of the class sustained damages

by reason of the foregoing and, if so, the proper measure of

those damages.

COUNT I

(For Breach of Contract)

27. Plaintiff repeats and realleges each of the

allegations set forth in paragraphs 1 through 26 above as if

fully set forth herein.

28. The defendant sold cellular services to the plaintiff

and the members of the class pursuant to the Terms and Conditions

set forth in the written Contract between the defendant and each

class member.

29. The defendant had a contractual duty to plaintiff and

the class to charge them for cellular services only in accordance

with the terms set forth in its contracts with the plaintiff and

the members of the class, including but not limited to:

a. only charging them for time related to calls

originated by their cellular phones (and hence not charging them

for time related to calls received by their cellular phones): and

11
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b. only charging them for Chargeable Time, as that

term is defined in the Contract (and hence not rounding the time

related to each call up to the next whole minute).

30. Defendant breached its contracts with the plaintiff and

the members of the class by:

a. charging them for the time associated with calls

received by their cellular telephones;

b. increasing the time of each call by rounding the

Chargeable Time of each call up to the next whole minute, and

charging the plaintiff and the members of the class for that

increased amount of time.

31. As a result of defendant's breach of contract, the

plaintiff and the members of the class have been damaged in an

amount to be determined at trial.

32. By reason of the foregoing, defendant is liable to

plaintiff and the members of the class for damages in an amount

to be determined at trial.
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COUNT II

(Violation of Section 201 (b) of the
Communications Act of 1934 (47 U.S.C. § 201 (b)

33. The plaintiff repeats and rea1leges each of the

allegations set forth in paragraphs 1 through 32 above as if

fully set forth herein.

34. The defendant, in providing cellular service for profit

to the plaintiff and the class, is a provider of commercial

mobile service as defined in section 332(d) (1) of the

Communications Act (47 U.S.C. § 332(d) (1».

35. The defendant, as a person engaged in providing

commercial mobile service, is treated as a common carrier for the

purposes of Chapter 5 of Title 47, pursuant to section 332(c) (1) (A)

of the Communications Act (47 U.S.C. § 332(c) (1) (A».

36. The defendant's conduct constitutes unjust practices in

violation of Section 201 (b) of the communications Act (47 U.S.C.

§ 201 (b».

37. As a result of defendant's violations of section 201 (b)

of the Communications Act (47 U.S.C. § 201 (b», the plaintiff and

the members of the class have been damaged in an amount to be

determined at trial.
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38. By reason of the foregoing, defendant is liable to the

plaintiff and the members of the class for damages pursuant to

section 206 of the Communications Act (47 U.S.C. § 206) in an

amount be to determined at trial.

COUNT III

(Violation of M.G.L. Ch. 93A. section 2(a)

39. Plaintiff repeats and realleges each of the allegations

set forth in paragraphs 1 through 38 above as if fully set forth

herein.

40. Defendant is engaged in trade and commerce, as that term

is defined in M.G.L. Ch. 93A, Sec. l(b).

41. The defendant's conduct constitutes willful and knowing

unfair and deceptive trade practices in violation of M.G.L.

Chapter 93A, § 2(a).

42. Pursuant to M.G.L. Chapter 93A, § 9(3), on July 18, 1996,

plaintiff, through her counsel, wrote a letter to defendant on

behalf of the plaintiff and the class, demanding relief from, and a

cessation of its violations of, M.G.L. Chapter 93A, § 2(a). The

defendant has failed to make a reasonable offer of settlement in

response to that demand letter. The defendant's refusal to grant

the plaintiff and the class reasonable relief was made in bad
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faith, with knowledge or reason to know that the acts or practices

complained of violated M.G.L. Ch. 93A, § 2(a).

43. As a result of defendant's violation of M.G.L.

Chapter 93A, § 2(a), plaintiff and the members of the class have

been damaged in an amount to be determined at trial.

44. By reason of the foregoing, defendant is liable to

plaintiff and the class for damages in an amount to be determined

at trial, tripled, plus her reasonable attorney's fees and costs.

WHEREFORE, the Plaintiff, on her own behalf and on behalf of

the members of the Class, prays for jUdgment as follows:

A. Declaring this action to be a class action properly maintained

pursuant to Rule 23(a), (b)(2) and (b) (3) of the Federal Rules of

civil Procedure:

B. Declaring that pursuant to the contracts which the defendant

has entered into with the plaintiff and the members of the class,

the defendant may not:

i. charge the plaintiff and the members of the

class for the time associated with calls received on their cellular

phones: or
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